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| STATEMENT OF FACTS -

A. Prior Litigation R
| On or about April 30, 1978, the New Jersey Department of

Environmental Protection (hereinafter "DEP") issued temporary

. ‘operating aﬁthcrigation'(hétéinaftér?“TQAV{ to Scientific Chemical

Processiﬁé;_lncw (heréinafter'"SCP"),fEnérgall,,Inc. (hereinafter

’ "Energall“)jaﬁd’Présto,'Iﬁé. (héreinafterJ”PreSto") to opérate a solid

and hazéfdous;Waste disposa1'Qperatidﬁs‘at'411'Wilsgn'Avenué; Newark, .
New Jéfseyz(hereinaftér "Newark Site“);*-'In:addition, SCP was issued

a TOA authorizing opeération of a similar facility at 216 Paterson Plank

““'Rbad,fCaflété&f,iNéwjJetsef (héréiﬁéftérf"Carlstadt_site”i.,

. The TOA's were issued pursuant to N.J.S.A. 13:1E-11, and were )

eXpresSiy limited to a ohefyear timé-period: They authorized said

companiegvtq'operaté'“special'waste_faéilities“ which involved the

Af-f'Handling,.prdceSSing;vtreatméht, feclaiming aﬁdldisposal'oﬁfchemical

and hazardous waste:

On ApriI.BO, 1979, the above TOAs ékpired on their own terms.

- Accordingly, DEP aleftedASCP, Energall and Presto that their operations

%  The Newark‘si;e is owned by a partnership known as Leif R. Sigmond

and Dominick Presto, t/a Sigmond and Presto. (A copy of the deed dated
November 17, 1975 conveying this property to Sigmond and Presto is
attached hereto as Exhibit “A"). In 1976, Sigmond and Presto entered:
into a lease agreement with Energall allowing use of the property. The
lease was signed by ‘Dominick Presto on behalf of Sigmond and Presto and
by Leif R. Sigmond on behalf of Energall, Inc. (A copy of said lease
is attached hereto as Exhibit "B'). ' , '

** The Carlstadt site is owned by Inmar Associates. A copy of the deed

~ conveying said property to Inmatr is attached hereto as Exhibit "C").

In 1970, Ihmar entered into a lease agreement with SCP allowing use

of the property. (A copy of the first page of said lease is attached
hereto as Exhibit "D').
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should‘immediatelyfceaseaﬂwShortlypthereafter, said,COﬁpanies in-

'”"‘stituted suit in the Chancery Division of the Superior Court seeking

an order restralnlng DEP from enforc1ng the 1nJunct1ve prov1510ns of

the SOlld Waste Management Act. The court dismissed thls action for

) lack of Jurlsdlctlon

SCP Energall and Presto then sought emergent rellef in the

nature of a stay pendlng an appeal from the Appellate DlVlSlon In

:response, DEP f11ed a motion seeklng to- enJOln all ooeratlons of the

defendant companles, and an order dlrectlng cleanup of the sites. The

‘;Appellate DlVlSlon denled the appllcatlon for a stay_and also refused

"ru.to lssue the 1nJunct1ve rellef requested by DEP. ‘Instead the court

‘iremanded the matter to ‘DEP for a hearlng revardlng its fallure to

:'renew the TOAs and ltS dlrectlons by mallgram that all handllna of

SOlld waste cease

- An admrnistrat;ve~hearing was- conducted before an Administrative

" Law Judge‘during‘eleven days from June 6, 1979 to July 17, 1979. On

October 18, 1979 Administrative Law Judge Goldshore issued a re-
commended report and decision which found that: SCP, Energall and Fresto
had permltted spills, leaks and dlscharges of toxic and hazardous
chemicals including carcinogens into the air, water and land of the
State; that the TOAs ‘issued to said companies should not.be reissued;

and that the handling of special waste and solid waste should irmediately

cease. (See hearing officer's report which is attached hereto as

Exhibit "E".)




,OnuMarch 27,'1980; after reeeipt.and’consideration of theﬂ
hearingvofficer‘s‘recoumended report and decision, the Commissioner'
of the~DEP:issued hisyfinal,deeision adopting the reeoﬁmendations of
the Administrative Law Judge.

| Since the Appellate Divisionkhadiretained jurisdiction in.
‘this matter;'theaDﬁPrmoved‘before that court for judicial enforcement
of the Comn1351oner s determlnatlon -SCP, Energall and Presto also
moved for a stay of the Admlnlstratlve Order pendlng appeal Oh
‘May 7 1980 the Appellate D1v151on denled the request for the stay,
"and at the same tlme, refused to enforce DEP S flnal actlon o |

By motlon dated May 22 1980 the DEP sought leave from the
Supreme Court to. take an 1nterlocutory appeal from the above deCLSlon}
of the Appellate D1v151on On. June 12, 1980 the Supreme Court ordered
"that appellants 1mmed1ately cease all SOlld waste dlsposal operatlons _
"1nclud1ng the handllng of spec1a1 waste, at their fac111t1es located
at. 411 Wilson Avenue, Newark and at 216 Paterson PlaﬂcRoad Carlstadt,
pendlng the dlsp031t10n of the appeal in the Appellate D1v151on A
copy of‘Supreme Court's order ;s~attachedwhereto as Exhlbit.VF”.

ln an unpublished decision dated OCtoher 10;-1980, the Appellate
'DiVision affirmed thevdeoision of the Administrative Law Judgeu A
copy’of the,Appellate Division's decision is attached hereto as
Exhibit “G". |

The final result of the above litigation was to close the
operations of SCP, Energall and Presto. However, neither the Newark

site nor the Carlstadt site was cleaned up.




B;- Descrlptlon of the Newark &nd Carlstadt Sltes

By letter dated December 16 1980, SCp forwarded the Department
a plan to cleanup the Newark and Carlstadt srtes Attached to this
'v'plan was an 1nventory of the _Waste belng stored on the Vewark and
Carlstadt 51tes at that tlme A copy of SCP's. letter is attached
_hereto as Exhlblt "H". SCP never 1mp1emented its plan_ of cleanup.

| The inventory submitted by SCP shows that thousands of gallons

of tox1c, hazardous carc1nogen1c and corros1ve chemlcals were
stored at the Newark and Carlstadt fac111t1es These chemlcals
'dlnclude but are not’ llmlted to, 011 chlorlnated hydrocarbons
) mlxtures, chloroform perchloroethylene, ketones alcohols, esters,
Aallphatlc and aromatlc hydrocarbons, methanol fuel re51dues, sludge
and thin fllm bottoms . Based upon Exhlblt e and recent lnspectlons

conducted at the Newark and Carlstadt 51tes (see Exhibits I, J, K

- ‘and L) the condltlons on these sites are the same: today as they were

_1n 1980 They can be summarlzed as follows

Nevark Site

-1l.. -There are at least 2000 drums containing hazardous chemicals
situated on site. Many of these drums are presently leaking their
toxic contents onto thé ground. Moreover, ‘since there is no aecondary
contalnment system around the drum storage area, the discharged
hazardous substances flow.dlrectly into ground water of the State.
See Exhibits, H, I, J and K.

2. There are at least 30 stills and hold tanks on site with
capacities between 500 gallons and 10,060 gallons. .These tanks contain

approximately 64,000 gallons of waste chemicals. See Exhibit "H".



3. Therelare,at_least 9 trailers situated on site containing -
'__approxlmatelyll7 000 gallons of chemical waste. . See Exhibit "H".
4: On the second floor of the SCP bulldlng, there are numerous

"bottles labeled as contalnlng ‘used heptane, nltrobenzene, waste

'ih«,solvent polyv1nyl alcohol ether, cresol THF mother llquor from

"i>n1trlle chlorlde, butanol bottoms, 1,2- dlchloroethane, 2- ethoxyethanol

formlc ‘acid, qu1nol1ne P- amlnophenol benzol propylene dlamlne, sodlum

-1_3111cate, chloroform, MEK, toluene, ethyl acetate, benzene (pertoleum

ether), crude-methanol stronw 301ds, N, N dlmethylanallne, DWOP methanol’
: WaterAWash tetrahydrothlophene 1, 1- d10x1de,,standard silver- nltrate,

' dllsooctylphthalate,p-methylene dlanlllne flakes, sodlum phosphate, _
Hsodlum borate (tetra), nltrllotrlacetlc ac1d phenolphthaleln, " -
lq(l—naphthyl)-2-th10urea, methyl methacrylate monomer, perchloric acid
*_.phéhol,oﬁitrio aoid~asodiumvhydroxide,ﬂmégnesiﬁm-hydroxide,'bexané,_and.
S'g:pyridine See Exhlblt ”J" | | | . |

‘5, There are at least 105 drums of lab packs (drums packed with

" small sample bottles of-ohemlcals) stored on 51te, . See Exhlb;t "KM

Carlstadt Site

1. There are more than 50 drums containing hazardous waste

‘stored on site. Many of‘these drums are-preSently leaking their
contents ontolthe soil and into the groundwater. See Exhibits "H'" and "L'.
- 2. There are at least 55 hold tanks with capacities between

1600 and 19,000 galléns situated on site. Many of these tanks are

filled to capacity with'waSte chemicals. A DEP inspector observed
serious leaks at storage tanks No. 105, 114 and 118. See Exhibit "H"

and il’Lvi ]




3. At 1east 15 tank trallers holdlng hazardous waste are
'.51tuated on 51te See Exhlblt "H'. | |

Many of the chemlcals elther detected or reported to be present
at the Newark and Carlstadt sites are known to be tox1c, carc1nogen1c
'and otherwise extremely hazardous See affidavit of Dr. Robert Tucker,
lwhlch is attached hereto as EXhlblt "M and T~‘xh1.b1t "E". For example,
’at the admlstratlve hearlng before Admlnlstratlve Law Judge Lewis
Goldshore there was testlmony by Dr Dhun B. Patel a medlolnal and’.
'environmental'chemist that the above chemlcals can cause: skin and

eye 1rr1tatlon bllndness, llver dlsorders, kldnev and ‘central nervous

7fsystem Droblens, effects on the heart and blood dlsorders VSee
;Exhlblt "E" pp 10, 11 and 12. | o

As noted above, spills and‘leaks of hazardous subStances-areth
constantly occurrlng at the hewark and Carlstadt srtes because of the-
.Apoor condltlon of the druns and tanks holdlng the chemical waste.
.'hThese spills are. causing exten51ve pollutlon of the ground water and
3011 of the State ~In addition, said’ condltlons pose an immediate
threat of fire and/or exp1051on Many of the waste chemlcals on the
_sites are hlghly flammable materlals which 1gn1te at low temperatures.
Moreover, of particular gongern in thls regard are the five drums of
cumene hydroperoxide stored at the Newark site, since this chemical is
known to have explosive characteristics. See Exhibit "I".

Itlis important to note that the Newark site is situated in
the heavily populated'“lronbound” section of the City of Newark.

Residential and industrial areas are located nearby. Accordingly,




if a chemlcal flre were to occur, tox1c and hazardous fumes would be
emltted into the a1r p051ng a substant1al threat to those who work
or live in the area.
DeDuty Chief Worgan also states that the follow1ng flre code
violations exist at the Newark site.
a. inoperatiVe Sprinkler”system, -
b. Failure to obtain permits-from the Fire
- Department to operate chemical business.
c. Failure to obtain permits to store: flammable
- and hazardous chemicals.
d. Improper storage of flammable and
hazardous chemicals.
e. Defective and 1mproper 1nst11at10n of
. electrical wiring.
f. Failure to install exp1051ve proof w1r1ng
" in the packaging area. = (Exhibit "I").
AA‘similar threét of fire and/orrexPlosioﬁ (Exhibit "1I') is posed
"by the Carlstadt site. . This facility is situated along the Paterson-
r“Plank Road dlrectly across from the New Jersey Sports and Exp051tlon
T.Authorlty and near to the heav1ly traveled Route 3 The facility is
also 1ocated adgacent to the Berrys Creek Tide Marsh Thus, it is
obvious that a chemlcalfflre at this facility would have disasterous
consequences to mah and the environment.
In sum, based upon the Administrative Law Judge's report and
the affidavits submitted herewith by DEP and City of Newark inspectors,
it is ¢lear that the conditions allowing pollution of the ground water
and the soil of the State have existed at the Newark and Carlstadt sites
since at least 1979. Furthermore, both of these sites pose an immediate
threat of a chemical fire ahd/or.explosion; Notwithstanding the existence

of these dangerous and illecal conditions, defendarits have taken no action

to cleanupvand remedy the same.



- The Operations of SCP, Energall and Presto
| . ' Although‘déféﬁdants argued that the above corporations were

distinct entities, the Administrative Law Judge found in the

‘managemenp»and operations, the terms and conditions of this Recommended
'Re§0rt aéd Decision are épﬁlicablé.té all thfée (3)Vcorpdrations.“*
; Exhibit "Ev} é 2  ThiS-¢Oﬁe1gSiQn-wéS'fU119T§ﬁP?0fted at the adminis-
traﬁ%ve heariﬁg*§Y the tgstimony of Carl Ling, a chief 6perating'officerl
” bf'érESto’AInc".Hig testimony was Summarized by the Administrative |
" Law Judge as follows: . ~ SriEeS by e |

- "Scientific Chemical Processing (SCP) was a
- distillation process for fuel blending. Energall
.. consists of a storage facility for material
- .. turned over by SCP. 'Presto, Inc. handles chlorinated
~ solvents. 'There is one large shop area and the
maintenance personnel work out of Newark. The offices
- are joint, except for Presto; the secretaries are
shared by’ all three (3) operations. Mr. Barnes .runs
both plants. The owners of the three (3) corporations
. are the same and the entities work together.
References omitted, Exhibit "E", p-12.

On cross-examination, Mr. Ling stated:

"he was responsible to Leif Siemond and Dominick
Presto, who are the owners of Presto, Inc., Sigmond
"and Presto also own Energall and Scietitific Chemical
Processing: Presto Inc. was incorporated in 1975,
but did not commence operations until January 1978.
Energall, a sales organization for fuels blended by
- SCP, cormenced operations around 1972. ‘In describing

* A list of the corporate directors and/or officers of SCP, Energall
and Presto as set forth on annual reports submitted to the Office of the
Secretary of State is attached hereto as Exhibit '"N". A list of the
corporate officers and/or directors as set forth on each corporation's
Certificate of Incorporation is also set forth on Exhibit '™".



the p01nt in time when Energall receives the

B materials from SCP, Mr..Ling conceded: "It
is really sort of a blurred thing - where they
" receive the materials'".. Mr. Sigmond would have

responsgibility with respect to "high gravity"
decisions for all three  (3) corporations.
EXhlblt "E", p l4.

‘Based upon Mr. Ling's testlmony, it is clear that no real dis-

- tlnctlon ex1sted between the SCP Energall and Presto corporate entities.

Moreover, Mr L1ng s testlmony make 1t clear that he reoorted

.to Lelf Slgmond and Domlnlck Presto_who,,aceordrng to Ling, are the.

owners of SCP, Presto and Energall. Plainly, these individuals had
significant controlfoﬁ.thefoéératiopslof“said.cbrporationS- - Finally,
the Adninistratine Law'Judge a150»found,that Herbert G. Case and Mack
Barnes held SLgnlflcant management and dec1310n naklng p031t10ns 1n

SCP Energall and/or Presto EXhlblt ”E”, p 20

Inmar Assodlcates, Inc - Control over 215 Paterson Plank Road
Carlstadt, New Jersey = Carlstadt Slte

Durlng 1978 SCP paid. Inmar rent for use of the Carlstadt

property in the;amount»of $3,087.51*Vper month. Said payments were

. ‘presumably made‘pur3uant_to the terms of the lease between'Inmar and

' SCP dated October 31, 1970. Exhibit '"D". Thus, it is clear that Inmar

was paid a substantial sum of money by SCP to use the Caristadt'site.

¥

The State presently holds copies of Inmar s invoices to SCP in said

~amount for 1978



dAS earl&.as Aﬁgustng'lé72, Mr. Mahan waS’advised‘by the
HackenSaCK.Meadowlands Develbpment_commisglon (HMDC)-that'SCPAwas
improperly storing.chemiealnmaterials;at'the Carlstadt Siter See
Exhibit "0". Thereafter the HMDC forwarded letters to Inmar, Mr.
Presto as attorney for SCP and Lelf Sigmond regarding these unsatis-
factory condltlons and the necessity to COrrect same.*aHOwewer; Inﬁar has
nOt-taken such action. | ; i

| Based upon these facts, Inmar and Mahan knew or should ‘have

'known of the illegal condltlons at the Carlstadt -site.

"Sale of the Newark Slte

Approx1mately two years ago, the flrm of Olsen and Hassold Inc.
'adv1sed the DEP that it was 1nterested in purcha81ng the Newark site.
’In connectlon w1th the purchase Olsen,and Hassold 1nd1cated that it
. would be willing to'undertake a cleanup of the site. Acoordingly,

‘representatlves of DEP and Olsen and Hassold met oh several occa51ons

'v'to dlscuss a protocol for cleanup - An agreenent was reached and

’ embodled in an Admlnlstratlve Consent Order
- Representatlves of Olsen-and Has ssold next attempted to negotiate
the purchase of the Newark.site from Sigmond and Presto, the owners
of the property. DEP is advised that the parties weré not able to
reach an agreement.
Based upon the circumstances as setthrth above, the DEP had
no other alternative but to institute this action seeking abatement

of the hazards posed by the Newark and Carlstadt site.

-10~-



 Finally,'defendants-SCP; Sigmond, Barnes and Case wéfe
reéently conv1cted on mail fraud charges in the United States Dlstrlct
Court._»Pla;ntlﬁf was advised that the basis for the cotriviction wa
the mailing of falsified reports to the Department of Environmental

'VProtectlon in connectlon w1th the operatlons of SCP



DEFENDANTS AEE,STRICTLY LIABLE

. FOR VIOLATIONS OF NEW JERSEY'S.
- REMEDIAL ENVIRONNMENTAL STATUTES

In New Jersey,‘it has become increasingly clear that environ-

mental degradatlon 1s a cr1t1ca1 contemporary problem. Clty _of

‘.Brldgeton v. B.P. 011 Inc , 146 N.J. Super 169 - 177-78 (Law D1v 1976)
- Also see‘ 9 Rutgers Camden L Journal 21 22 1977. ThlS is espec1a11y
‘true in the area of pollutlon by hazardous substances and water quallty

_control. N.J. Bullders v. Dept of Env1ronmenta1 Protectlon, 169 N. J

| Super. 76, 86 (App DlV 1979), certlf den. 81 N.J. 402 (1979). &s.

; a result of thls 51tuatlon - the New Jersey Supreme Court has expressly
underscored the State s obllgatlon to protect and preserve its en-
v1ronment by declarlng that "the State has not only the rlght to

'protect 1ts resources, but also the duty to do so. Hackensack

'Weadowlands v. Mun. San- Landflll Auth., 68 N. J 451 477 (1975),

‘ vacated and remanded on other grounds 473 Uu.s. 617, 57 L. Ed. 24 475,

68 S. Ct. 2531 (1978)"55§ES”V' North JerseyrDl st. Water Supply Comn

127 N.J: Super. 251, 260 (App. Div. 1974), certif. dem. 65 N.J. 578

(1974), certif. dem. 419 U.S. 999, 42 L. Ed. 2d 273, 95 S. Ct. 314
(1974). |

The New‘Jersey.Legislature'has reacted to this situation by |
enacting the Spill Compensation and Contfol Act, N.J.S.A. 58:10-23.11
et §§g;, The Water Pollution Control Act, N.J.S. A 58:10A-1 et seq.,
the Solid Waste Management Act, N.J.S.A. 13:1E- 1 et seq. and N.J.S.A,

23:5-28. Defendants have v1oLated each of these Acts.



" - The Spill Compensation and Control Act = - | -
At N.J.SA. 58:10-23.11a the legislature set forth its findings
" and declaration for the Spilikcompgnsatioh”and“éontrol Act, as follows:
(ﬁéfeinafter'“Sp;ll Act!).
TThé;Legiéiature finds and declares: that New Jersey's
lands and waters constitute a unique and delicately o
balanced resource; that the protection and preservation .
-.of these lands and waters promotes the héalth, safety -
and welfare of the people of this State; that the -tourist .
) -* and recreation industry,dependent.on clean waters and o
.. beaches is vital 'to the economy of this State; that the *
- State is. the trUtee,fior-the‘benefit of its citizens,
... ... -of all natural resources WithinfitS-jufisdiction;:and.that
it . --the storage and transfer of pertroleum products and -
. * ... other hazardous substances between vessels, between

”sfaCilitie§fand,veSSélgi"and'betwegn_gacilifieé;”Whecher‘
" onshore or offshore, is a hazardous undertaking and

- .imposes risks of damage to persons and property. within . i -

©fhis State. (Emphasis added]

Ui o .. The'Legislature finds and .declares that .the discharge
T T 6f petroleum products:-and other hazardous substances
w7 Cwithin or outside the jurisdiction of this State - - -
o - constitutes a threat' to the economy and.environment of
s o -;_this-State;~“TherLegislatuxe intends by the passage of
© ... - o--this act ‘to .exercise the powers of this State to control
TR - -the transfer and storage of hazardous substances and
. to provide liability for damage sustained within this ..
State as a result of any discharge of said substances,

- by _requiring the prompt containment and removal of such
pollution and substances, and to provide a fund for
swift and adequate compensation to resort buginesses
and other persons damaged by such discharge. '

The Spill Act prohibits the discharge of hazardous substances
at N.J.S.A. 58:10-23.11¢, and thebterms discharge and hazardous substance
are defined at N.J.S.A. 58:10-23.11 (h) and (k) as follows: . |

'Discharge" means any intentional or unintentional action
Or omission resulting in the releasing, spilling, leaking,
pumping, pouring, emitting, emptying or dumping of
hazardous substance into the waters of the State or

onto lands  from which it might flow or drain into said
waters, or into waters outside the jurisdiction of the
State when damage‘may tesult to the lands, waters or
natural resources within the Jjurisdiction of the State.
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"Hazardous substances' méans such elements and
compounds, including petroleum products, which are
defined as such by the department, after public
hearing, and which shall be consistent to the maximum
extent possible with, and which shall include, the
list of hazardous substances adopted by the Federal
Environmental Protection Agency pursuant to Section
‘311 of the Federal Water Pollution Control Act Amend-
ments of 1972 as amended by the Clean Water Act of
1977 (33 U.S.C. 1251 et seq.) and the list of toxic
pollutants designated by Congress or the EPA pursuant
to Section 307 of that act;. .... : o _ .

~Finally, pursuant to N.J.S.A. 58:10-23.1lg(c)

"Any person who has discharged a hazardous substance
or is in any way responsible for any hazardous sub-
stance which the Department has removed or is removing
-. shall be strictly liable, jointly and severally,
- without regard to fault for all cleanup and removal

~costs." [Emphasis added]

' The above provisions of the Spill Act'haVe_provided the‘baéisA

“.' for liability in seberal recent ¢ases. In Lanscg;:;g;ﬁ>v. Dept. of

Environmental Protection, 138 N;J.'Super 275 (Ch. Div. 1975),aff'd 145
N.J. Super 433 (App. Div. 1976) certif. den. 73 N.J. 57 (1977), a company

was held liable for an oil spill that occurred when.an unknown pafty
opened the vélve.of.an 0il tank on the cohbany‘ppé@ises; Liébility of
théAcompany Was-fOuﬁd despite the faét thét it was not at fault.fof‘the
incident. The court concluded that landowner iia.bility was warranted |
underlthe Spill Act forvdischarge§'0ccurring on the propetrty as long

as those diécharges were not caused by af dct of God or an act of war.
See N%q,s,AJ58:10-23.llg(d). The act of a third party was not found

' to exonerate a landowner from liability under the Act. On this basis,
the landowner's insurer Was held résponéible for the cleanup costs

under a general liability policy.
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In State, Dept of Env1ronnental Protect _vr Ventron, et als

182 N.J. Super 210 (App D1v 1981), certlf ;ranted 91>N J 195 (1982)

_the Appellate D1v1s1on afflrmed the Chancery Division- by holdlng that
‘three corporatlons, Wood Rldge, Ventron and Velslcol were JOlntly
and: severally 11ab1e under authorlty of the Splll Act and common 1aw
nulsance pr1nc1ples for dlscharglng mercury durlng mercury recovery
and reproce381ng operatlons In addltlon,'the.landowner durlng the
time -when the dlscharge occurred wasrheldiliable.

fIn'Qig.'fransportation Dept ,v _PSC. Resources Inc', 175 N.J. Super

:447'(Law>DiV 1980) the Law D1v151on held that a corporate defendant‘

L Whlch purchased the assets of a predecessor corporatlon, and contlnued

.- its operatlon and dlsposal practlces was llable under the Splll Act for

clalms arising from the dlscharge of pollutants 1nto a lagoon.

Flnally, in DEP V. uhemlcal Pollutlon Sc1ences, Docket No.

~‘A 1276 81T3, the Appellate D1v151on held that two chemlcal companles
1ocated on.adJacent parcels of property.were strlctly llable, 01ntly )
and severally, under authorlty of the Spill Act for chemlcal oollutlon

of their property and a nearby waterway known as Prickett's Brook. A

*_copy of ‘this declslon is attached heretdo as’ Exhlblt npY,

Based upon the facts of this matter as set forth by Admlnlstratlve
Law Judge Goldshore's report (Exhibit "E") and the affidavits by
DEP lnspectors (EXhlbltS J, K- and L) and Newark's Deputy Fire Chief
(Exhlblt "I"), it is clear that SCP, Energall and Presto dlscharged
hazardous substances, during their operatlons at the Newark and Carlstadt

sites. Moreover, since these facilities were not properly closed,



. Vthe discharge of haaardous substances continues to occur. Under
these c1rcumstances, sald corporatlons are strictly llable, jointly
and severally, for v1olat10ns of the Sp111 Act N.J;S.A. 38:10-23,ll(c).

N.J.S.A. 58:10- 23 11g(c) Lansco;lnclcv. Deptg of Env1ronmental

Protegt;on ‘supra; Department of Environmental Protection v, Ventron

"chrp.4»et'al~ supra.

Further, based agaln on the flndlngs in the Law Judge s report
Sigmond, Case, Earnes and Domlnlck Presto each had. s1gn1f1cant management
1control dver the operations of SCP Energall and Presto. ’ Exhibit "E",
7'pp.14.and 21. The facts set forth in annual reports for these companles

“i~support this flndlng srnce each of these 1nd1v1duals held dlrector level

o POSitionsfin one or more of the companles (Exhlblt "N")- Thus, Sigmond,

Case Barnes‘and Domlnlck Presto each had authority to Prevent the SplllS<:
whlch occurred at’ the Newark and Carlstadt site. It is respectfully
Vsubmltted that sald 1nd1v1duals are also strlctly llable, jointly and
Aseverally, for v101at10ns of the Splll Act since they are respon81b1e
persons within N.J.S.A. 58-10-23 1l1g(c). |

L 'Likewise, the owners of the Newark and Carlstadt sites are strlctlv-
llable for V1olatlons of the Splll Act which have and continue to occur

on the respective properties. Lansco Inec. v. Dept. of Environmental

hgrOtection, supxra; Department of Env1ronmental Protectlon v. Ventron

Corp,twet al, supra In both cases, the court found that partles

owned the land~during the time when it was polluted'were responsible
under the Spill Act. ‘Similarvfacts exist in the present matter. Sigmond
and Presto have owned the Newark pProperty since 1978. They leased the
property to Energall (Exhibit "B") and allowed scp, Energall and

Presto to use said property for a waste chemical reprocessing operation

17



.Slmllarly, Inmar leased the Carlstadt property to SCP in 1970
(Exhlblt ”D"), for use as a wasuachemlcal reproce581ng operation.
,_Therefore, these landowners were well aware of the hazardous activities
itaklng place on thelr respectlve propertles Under these c1rcunstances
it is respectfully submltted that the landowners are responsible- partles
v,w1th1n the meaning of N.J. S A. 58 10- 23 llg(c) | |

A property owner has ‘a duty to remedy a dangerous condition - - -
ex1st1ng on his property in order to prevent harm to others. Prosser,

'Law of Torts (4th Ed. 1971) at 356-357; Restatement of Torts (Second

5364Aat 259-262); 66 CJS Nuisances (1950) §88 at pp 842= 845 This
.~responsibility 'is. 1mposed upon the ~owner because that is where it

- ought-to rest. It 1s an. element of thlS rlght of control over property,

B hlS authorlty to dlrect the purposes for Wthh 1t may be used "

- Moore v. State, 107 Tex 490, 181 SW 438. (Sup Ct. 1915). It follows,

_therefore, that the landowners in the instant matter are respon51ble
for the dlscharges that occurred on thelr property 51nce they were in

'.a p051t10n to prevent these 1llegal acts from occurring. Accordlnvly,

o they are strlctly llable, JOlntly and severally for all violations of .

“1the Splll Act.
The above faetS’are4clearly distinguishable from those in

State v. Exxon,gggporation, 157 N.J. Super 464 (Ch. Div. 1977), where

the court found no liability under the Spill Act for a party who purchased con-
‘taminated property after the pollution occurred. A similar conlusion

was reached in,ipptr of Environmental Protection v. Ventron et als, supra,

regarding the llballlty of the Wolfs who purchased the polluted property
after discharges had occurred.

For the foregoing reasons, it is respectfully submitted that



“all defendants named hereln are llable under the Splll Act for the

discharges whlch have and contlnue to occur. Plalntlff therefore'

‘urges thls court to order defendants to’ remedy all past spills and

'properly Temove all hazardous wastes. from the Newark and Carlstadt

sites in order to prevent further Splll from'occurr;ngq

Water Pollutlon Control Act

The Water. Pollution Control Act prov1des that it is "unlawful

for any person to d1scharge any pollutant except in confornlty w1th a

. valld New Jersey Pollutant Dlscharge Ellmlnatlon System- Permlt ST

-N J S A lOA 6(a) Upon dlscovery of such v101at10n, the- Comm1351oner

of the DEP is authorlzed to brlng a c1v1l actlon 1n the Superlor Court

~for the follow1ng rellef agalnst persons who v1olate the Act

(L) A temporary or permanent 1nJunct10n,

(2) - Assessment of the v101ator for the costs of any

- -investigation, inspection, or monitoring survey .
‘which led to. the establlshment of the . violation,
and for the reasonable costs of preparing and
lltlgatlng the case undetr this subsection;

(3) - Assessment.of the v1olator for any cost incurred.

' by the State in removing, correcting ot terminating
and adverse effects upon water quality resulting
from any unauthorized discharge of" pollutants for
which the action under this subsection may have been
brought ,

(4) Assessment against the violatotr of compensatory
damages for any loss or destruction of wildlife,
fish, or aquatic life, and for any other actual
damages caused by an unauthorlzed dlscharge

Person is deflned at N.J.S.A. 58:10A=3 as:

"Person means any 1nd1v1dual corporation, company,
partnership, firm, assoc1atlon owner or operator
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- of a treatment works, political subdivision of
' this State and any state or interstate agendy.

- "Person”shall also mean any resporsible corporate
- . - official for the purpose of enforcement action

‘under Section 10 of this act; [Emphasis added]
Discharge is defined at N.J.S.A. 58:104-3(e) as: |

"the releasing, spilling, leaking; pumping,

pouring, émitting, emptying or dumping of a ‘

pollutant’ into the waters of the State or onto land

-7 or into wells from which it_might flow or drain
into said waters.....". S '

Finally, Pollutant is defined at N.J.S.A. 58:10A-3(n) as:
' ;; ”Pol1utaﬁt: means any dredged époiL, solid

waste, incinerator residue, sewage, garbage,
refuse, o0il, grease, sewage sludge, munitions,
chemical wastes, biological materials, radio-
dctive substance, thermal waste, wrecked or
discarded equipment, rock, sand, cellar dirt
and industrial, municipal or agricultural waste
or other residue discharged into the waters. of -
the State. . e :

Based upon the Administfative Law Judge's report (Exhibit “E")
and Exhibits I, J, K, and L, it is clear that poll@tants'were'diseharged
at the Newark:and'Carlstadt site‘during the operations of SCP, Energall
'and-Pfestq. Under the definition of person set forth in the Water
Pollution Control Act the corporations, SCP, Ehergall and'Presto together
with their responsible corporate officers, Sigmond, Case, Barnes and
Dominick Presto are liable for said discharges.

It is respectfully submitted that the‘landownefs,'Sigmond and
Presto (Newark site) and Inmar Associates, Inc. (Carlstadt site) also
fall within the definition of person in the Act. In this instance
they are a partnership and a corporation responsible for the discharge

of pollutant's onto their respective properties. As stated above,



landOWnerslmve'a duty to remedy dangerous conditions on their
’ property and to prevent 1llega1 condltlons from occurring. Prosser,

Law of Torts, supra; Restatement of Torts, supra, Moore V. State,.

supra. It is clear from the facts of this matter that the landowners
“denew of the 1llegal and dangerous condltlons on thelr propertles,
but‘falled to take action to prevent or remedy same. Under these
vfc1rcumstances ‘the landowners are persons resp0n51ble under the'
Act for dlscharges of pollutants on thelr propertles |

-Solid Waste Management Act

The Solld Waste Management Act empowers the DEP to. superv1se and
“regulate SOlld waste collectlon and dlsposal fac111t1es 1n the State
hof-New Jersey; Pursuant to N.J. S A. 13 1E- 9, the DEP is authorlzed
to seek 1nJunct1ve rellef and statutory penaltles in a summary manner,
in the Superlor Court, agalnst any person who v1olates prov131ons of
- the’ Act and/or rules and regulatlons promulgated therOto
| Pursuant to N.J.S. A, 7:26-1.4 disposal means, ''the storage,

treatment ‘utilization, processing or final disposition of solid waste".
Slnce SCP Energall and Presto undertook all of these act1v1t1es,

it is clear that they were subject to regulatlons by the Solid Waste
Management Act and its regulations. Indeed sald companies applled
for and received TOA's from the Solid Waste Administration of the
DEP authotizing the operation of special waste facilities at the

Newark and Carlstadt sites from April 30, 1978 to April 29, 1979.
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. On JUne 12, 1930'the'New jersey Supreme Court ordered that
all act1v1t1es of -SCP, Presto and Energall 1mmed1ately cease. Since
'that time defendants have taken no action to properly close the
'Newark and Carlstadt 51tes See generally N J.A.C. 7:26=9:1 et sgg
'The follow1ng prov151ons of this regulatlon are appllcable
_7 26 9.2 General Prohlbltlons

v(a) ‘No person shall cause, suffer, allow or permit the
"acceptance,:transfer, storage, proce351nv treatment, recovery,
e‘dlsposal or other handllng of hazardous waste: -

'.fwlr In such a manner as ‘to'violate. the provisions of
fffhfthls subchapter or any other appllcable federal or

‘state statute, code rule or regulatlon or

h%‘ J Z.Z,,:In a. manner wh1ch causes or. may cause an unauthorlzed

.1; dlscharge of pollutants ‘onto or into the land, surface

water, groundwater or air of thls State.

'.7 26- 9 4 General Fac111ty Standards

(e). General requlrements for ignitable; reactlve, or in-

‘compatlble wastes include the follow1ng

1. The‘owner'or operator* shall take precautions to prevent
accidental ignition-or reaction of ignitable or reactive waste;

‘i.A This waste shall be separated and protected from
sources of ignition or reaction including but not

* As set forth in the Statement of Facts, SUgra, the owners and
operators of SCP, Energall and Presto were Sigmond, Case, Barnes
and Dominick Presto :




) 7 26 9.8 General Closure Requlrments

limited to: open flames, smoking, cutting and -
welding, hot surfaees,'frictional heat, sparks
(static, electrical, or mechanical), spontaneous

ignition, and radiant heat;

7;26-9;6 Preparedness and Prevention

(a) Fac111t1es shall be malntalned and operated to minimize

<the possibility of a flre, exp1051on or any uuplanned,sudden or -non-
‘sudden release of hazardous_waste ot hazardous waste constituents to
~ the air, soil, surface water or grouhd'water“whioh'could threaten human

" health or the environment.

(b) The owner OY operator shall close the fac111ty in a

‘-jvmanner that mlnlmlzes the need for further malntenance and controls,.

health and the,env1ronment,ﬁpost-closurevescape of hazardous waste, .

"hazardOus Waste'constituents, leaehate,‘contaminated rainfall, or waste

decompos1t10n products to. the groundwater orusurfaee waters, or to

the atmosphere

(h) The owner or’ operator shall submit the closure plan
accordlng to the requlrements of thlS paragraph
2.  The owner or operator shall submit the closure_plan‘
to the Department no later than 15 days after:

i. Termination of eligibility to operate an existing
facility prior to final disposition of a permit
application under N.J.A.C. 7:26-12.1 et seq.
(except when a permit is issued simultaneOusly

with termination of this status); or



.‘_. v

R Issuance»of a judicialAdecree.or cormipliance
d'HOrdér-to cease receiving’wastes.or to c¢lose.
To date the owhe¥s and operators of SCP, Energall and Presto
have falled to take a wa actlon directed at properly ClOSlng the

Newark and Carlstadt fac111t1es Therefore, defendants, Sigmond,

'f__Barnes,‘Case and Domlnlck'Presto; the’owners and operators of the-

above fac111t1es, are 1n v101at10n of N.J.A.C. 7:26-9.1 et seq.

VoThese defendants have allowed the storage, process1ng and handllng of
hazardous waste in such a manner as to v1olate thc prov151ons of

L The Splll Compensatlon and Control Act The Water Pollutlon Control

Aof N J A. C 7326e9.2a (l).andv(Z). .MoreQVer, the'wastevchemlgals

..on'the 31tes are imprOperly stored in a manner which could cause fire

and/or exp1031on in v1olat10n of N.J. A C 7;26-9.Ae(l)- N.J:A.C.

i., 7 26 9 ba and N.J. A C 7: 26 9 8b ' Flnally, these defendants are in

v1olatlon of‘N J. A.C. 7 26-9.8h 2(11) since they have failed to
submlt, and thereafter implement, an appropriate closure plan for the‘
Newark and Carlstadt 51tes On this basis, Slgmond Case, Barnes

and Dominick Presto must be ordered to lmmedlately close the Newark

and Carlstadt sites under the supervision of DEP using an approved

‘closure plan.

It is respectfully submitted that the landowners of the

Newark and Carlstadt sites are also in violation of the Solid

~ Waste Management Act since they are improperly storing hazardous

waste without registration and engineering design approval. N.J.S.A.

13:1E-5(a), N.J.A.C. 7:26-2.2.



N. J S.A. 23 5 28

Pursuant to N.J.S:A. 23 5 28 no person may dlscharge or other-
- wise permlt the runoff flow or seepage of any deleterlous substances

into the ground or surface waters of the State or onto land from which

_such runoff may occur. The DEP is authorlzed by thls .statute to seek
' 1nJunct1ve rellef and penaltles to prevent violations thereof.
| :J{ In the 1nstant ‘matter, Admlnlstratlve Law Judge Goldshore Found

~ after the hearlng that SCP Presto and Energall allowed toxic and
llmzambus r~hemlcals, 1nc1ud1n0 carc1nogens;-to dlscharge 1nto the air,
*'water and land. of the State. EXhlblt ”E” p 24 » Sa1d dlscharges have and

'*'w1ll contlnue to occur Exhlblts I, J K. and- L. Accordlngly SCP

gf~‘Presto and Energall together w1th Slgmond Case,,Barnes and Dominick.

. Presto have and continue- to v1olate N. J S.A. 23:5- 28

Moreover, even though the above coroora ~ions were shut down in
1980, the landowners ‘have taken no actlon to abate the discharges of
hazardous substances - As such ‘they have permltted the runoff of

these deleterlous chemlcals into the ground or surface water of the
State or onto land from which such runoff may occur. It is reSpectfully
submltted that they too are 11ab1e, JOlntly and severally for violations

of N.J.S.A, 23: 5 28,

s;;igg‘tiability

’Thelabove cited statutes are remedial in natufe because they
ate manifestly intended to prevent and/or abate environmental pol-
lution. Therefore, they are entitled to liberal construction in

order to achieve their purpose. Global American Ins. Managers v.

Perera Co., Inc., 137 N.J. Super 377 (Ch. Div. 1975), aff'd.

144 N.J. Super. 24 (App. Div. 1976); Lansco, Inc. v. Department



 of Environmental Protection, 138 N.J. Super. 275, 285-86 (Ch. Div.

1975) aff'd. 145 N.J. Super. 433 (Aop. Div. 1976), certif. den.
73 N.J. 57 (1977). R
Strict liability f6; po11ution of the State's environment .

has been imposed on one who stores or handles hazardous substances.

City of Bridgeton v. B, P. 0il Tnc., supra. In essence, the basis for
" this deéision was Hrawn froﬁ the iaw,of.pfoducts 1iability:wherein
the—cdurt,étated.asffollowsiv'

.~ "In the case at bar, the activity, storage .
of o0il, created a substantial risk and defendant
therefére had a high standard of care imposed on
~~him. Coupling the standard of care established
by statute with the requirements for high standard
because of the inherent dangers. involved in the
~* storage, defendant must be required te exercise

- As a society we are constantly made aware

~0of the diminishing quantity and quality of our
environment.... [T}his is no longer the land

~of our fathers with its limitless bounty from sea
‘to sea.  This generation of Americans has seen
its bounty wasted by mindless and reckless misuse,
It has further seen the almost unchecked development
of products whose....misuse or improper employment
leads to disficurement and death. The law is not--
ought not to be-- so feeble as to exonerate those
whose conduct causes harm to others by reason of
such use or abuse." 145 N.J. Super. at 177-178.

In addition to the common law basis for imposition of strict
liability for dischafging a hazardous substance, the above statutes
impose liability without fault upon those who violate them:

Lansco, Inc. v. Department of Environmental Protection, supra; State

v. Kinsley, 103 N.J. Super 190 (Cty. Ct. 1968), aff'd 105 N.J. Super

347 (App. Div. 1969);_Dgpargmgg;tof Health v. Coggggge Specialties,

Inc. 112 N.J. Super 407 (App. Div. 1970). This being the case, in



Order"to sustain a cause of actionlpredicated on one or all‘of the
above Statutes, DEP need:Only prove that the person(s) charged with
a’violatidn' engaged in conduct which the.statutes préscribe. There
is no requirement that the State establlsh guilty knowledge or mens

rea in order to prevail. State V. KlnseLz, sAEra.

In the}present'matter, there is clear evidence that defendants

have. continually violated the above statutes without regard for the.

devastating effects which they pose to man and the environment.

- The Department establlshed at a prlor administrative hearing
(See Exhlblt ”E”, P 23 and 2&) and by the- attached aff1dav1ts
(nxhlblts I J K L and M) that thousands of hazardous, tox1c, flammable

carc1nogen1c and potentlally explos1ve materlals are presently stored

- on the Newark and Carlstadt 51tes These hazardouSvsubstances are

stored in drums, tanks and tank trallers whlch are leaklng, corrodlng,

and spllllng the1r contents onto. the ground. Since there is no.

'secondary contalnment around the storage areas at the 51tes, the leaking

chemicals flow onto the ground, and thereafter, into the surface and

ground‘water of the sites. It was because of these hazardous conditions

the Administratige Law Judge recommended that SCP, Energall anderesto

‘be closed. Exhibit "E", p 24.

Moreover, the potential for a fire or explosion, noses a
very real and ifimedaite threat to those who live in the vicinity
of the sites. 1If such a fire were to occur at eitherISite, poisonous -
and noxious fumes wotiild be eriitted into the air. These chemicals
are toxice, carconogenic and knoﬁn to cause birth defects, blindness,

liver disease, kidney disease, heart disorders, blood disorders -and
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_1rr1tatlons‘to the resplratory tract, eyes and skin' Eihibit g

p. 11 12 and 13 and EXhlblt MY, Accordlngly, prompt action is
hrequlred to abate the hazards posed by the Newark and Carlstadt sites.

) Based upon the above facts, dOfendants are in v1olatlon of

N.J.5.A. 58:10A-1 et seg. L NILS.AL 158:23.11 gt seq., N.J.5.A. 23:5-29.

Moreover, defendants are in v1olat10n of N. J S.A.. 13 1E-1 et seq.

'because they have hot properly closed their solid waste facilities.

.Plalnly, these statutory v1olatlons pose a substantlal threat to man
'_and the env1ronment Plalntlff respectfully Urges that this court
'”:grant the relief requested in the complaint orderlng defendants to
fflmmedlately remove all waste chenlcals from the Newark and Carlstadt

\"T_¥s1tes and’ to cleanup the ground water and 3011 contamlnated by same.




PQINT;II

THE DEFENDANTS ARE GUILTY OF CREATINC
CONTRIBUTING TO AND/OR MAINTAINING A
NUISANCE UNDER BOTH. STATUTORY AND
COMMON LAW

:It is well establlshed that the Leglslature may, w1th1n
) constltutlonal limits, declare partlcular conduct or use of property'

4 a,nulsance Mayor & C. of A] ine Borough V. Brewster’ 7 N J. 42, 50

- (1951) ;- Restatement (Second) Torts ﬂ 821 B (1979); Prosser, Law of

« Torts (Fourth Edltlon P 606 The authorlty to do so emanates from

‘ﬂthe State’ s pollce power whlch is exerc1sed in thlS area, to protectl

—the publlc health and safety Cresshlll Borough v. Dumont‘Borou h,
28 N, J. Super 26 (Law Dlv 1953) aff'd 15 N.J. 238 (1954).

In New Jersey the Leglslature has enacted the follow1ng en-

'“f:v1ronmental leglslatlon Water Pollutlon Control Act, N.J.S.A. 58:10A-1

- _gg‘seg;;A The Spill Compensatlon and Control Act, N.J.S.A. 58:10-23.11

et seg;; Solld Waste Management Act, N, J .S. A. 13: 1E 1 et segs and the

Water Quallty Improvement Leglslatlon N.J.S.A. 23: 5-28. These
statutes are.lntended.to prevent the degradat10n of the water-quality
and to preserve the env1ronment by prOhlbltln? persons from discharging

hazardous and deleterlous substances See N.J. Home Bglldersayf

Env;ronmggtal Protection Dept. 169 N.J. Super 76 (Appr Div. 1979)
certif. den. 81 N.J. 402 (1979). Thus, parties who violate these
statutes are liable both under the statutes themselves and under

Principles of public nuisance. Creshlll Brough V. Dumont Borouph, supra.

As set forth herelnabove, defendants have and contlnue to

allow discharges to occur at the Newark and Carlstadt sites. Such



'conduct is in v1olat10n of the above env1ronmentalvstatutes Accord--
'.1ngly, all defendants named hereln are guilty of creatlng, contrlbutlng
to and/or malntalnlng a publlc nuisdnce. | |

In addition to»creating and maintaining a nuisance based
upon’ statutory violations, defendantsf conduct has also created a
- common law nuisénce; At commonlaw, publicrnuisance is an unreasonable

~interference with a common right of the general public. Twp of Cherry

Hill v. N. J. Racing Comm.,- 131 N;J;-Super l25'(App. Div, l974),
.Restatement (Second)-of-Torts § 821 B:(l979). The;three bases under
- whieh nuisance may be establlshed are: .(l) 1ntent10nal and unreasonable
uconduct (2) negllgent conduct and (3) conduct whlch is so abnormal or
out of place as to warrant 1mp031t10n of strict 11ab111ty 58 Am. Jur.
-2d Nulsances § 1 at 19 (l97l) In order to establlsh that'a'nuisance'
, ex1sts under the common law all that need be shown is that there is
for has been an unreasonable, unwarranted or unlawful use by a person
2ofhls real pronerty whlch results in a materlal annoyance, 1ncon-
‘venience or harm to others. 66 c.J.S., Nulsance §1 (1950)
| In the 1nstant matter, it is clear that SCP Energall and
. Presto together.with their directors and/or officetrs Sigmond, Case,
Barnes and Dominick Presto have-ereated'a public nuisance at their
Newark and Carlstadt sites. This is because the threat of fire and/or
expldsion.thereon.constitutes an immediate threat to the public health
and welfare. Such conditions amount to an unreasonable and unlawful
use of the properties because of their substantial interference with

the public's right to have water free of toxic chemicals.



Moreover it is respectfully submltted that the property

| rowners of the Newark and Carlstadt sites have: unreasonably allowed
dlscharge of hazardous substances to contlnue . The Supreme Court
shut down the Newark and Carlstadt operatlons in June of 1980.

Slnce that trme the hazardous chemicals have continued to leak
and/or sp111 onto the grouﬂd and into the surface water and ?round
hwater It is patently unreasonable that the property owners have
~not taken actlon to abate the hazardous conditions on thelr property.
. It 1s well settled that one who acqulres property which
pcontalns a nulsance is chargeable w1th malntalnlng it, if after

hﬂlearnlng of 1ts ex1stence he. falls to properly abate it. ThlS is

... true 1rresponect1ve of whether the nuisance in questlon was created

.’7=fby his’ predecessor in title or some other party Trondle V. Ward

129 NLJ.L. 179 (E-& A 1942); Garvey v. Publlc Service, 115 N.J.L. 280

.;(” & A 1935), Monzollno V. Grossman, 111 N.J. L 325 (E & A 01933);

: Braelow oW _v. Kleln 100 N J.L. 156 (E & A 1924) . A“landowner who
‘;'dlscovers an- unreasonable;condition on his laﬁd, irrespective of who

created the condition is under a duty to remedy it in order to prevent

~harm to others. Prosser, Law of.Iogts (Fourth Edition), PP 356, 357

Restatement‘gj Torts (Second), § 364, pp 259-262. The basis for im-

posing 11ab111ty in situations of this type is not mere ownershlp of
the land but rather the fact that the property owner knows of the

nulsance and falls to abate it. 58 Am Jur. tnd, Nulsances

§ 49 (1971); 66 CJs, Nulsances § 88 (1950). With the ownership of

land runs certain rights and duties, including a requirement that the
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o flandowner keep hlS property 1n such a manner as to comply w1th the
law. ThlS 1ncludes the abatement of dangerous condltlons on hls:,

property,beven if caused by a trespasser Restament of Torts

o . (Second), § 364 PP 259 262 (1965), Prosser,‘Law of Torts,'sujraw

The above rules has been followed 1n other Jurlsdlctlons

& ”d,Thus, in C1ty of Turlock V. Brlstow, 107 Cal App 750 284 P 962 (1930)'

kwhere a publlc nulsance ex13ted in connectlon w1th a dltch whlch had

“'not been malntalned and had become a dumplng place for carbage, the
":~court rules that | 7 -

noEE every successor owner of property who neglectsffw;‘ o
- rto .abate a continuing fiuisance upon, of in the uge 7
.. of such property created by the former owner, is -

‘liable therefore“in the same manner -as the -one who‘
~«creates it. 284 P at. 964. "f"‘ T

In lenn Coal and Iron Co V. Hartllne ll So 2d 53 (1943)

prlalntlff was 1nJured by a- rock blown from blastlng operatlons on

lidefendant s property On these facts the court held that. a landowner
has a- duty to control the act1v1t1es of others whlle on hls land
Moreover he may be llable for the nuisance created by another on
-hlS property if he had knhowledge of the condition and allowed same

to contlnue Tenn. Coal and Iron Co. v. Hartline, supra at 839.

Commonwealth

Flnally, in Phlladel]hlaAChew;ng Gumeor;orat}Qn:vi

35 Pa. Commonwealth CF 443, 387 A2d 142 (1978), aff’ d sub. nom |

Nat'l Wood Preser iers Inc. v. Commonwealth, 414 A2d 37 (Pa. 1980) the

court held that an owner or occupier of land on which a polluted -

condition exists, can be liable under the law of public nuisance:
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"if he permitted or authorized the creation of
the condition on his land. ' Such an owner or
occupier can also be ordered to take corrective
measures if he (1) knows or should know of the
existence of the conditiosn on the land; and (2)
- assoclates himself in same positive respect; be-
‘yond mere ownership or ocecupancy, with the
condltlon after its creatlon " 387 A2d at 150

- As stated above, both the Newark and Carlstadt 31tes constltute

a publlc nu1sance because numerous statutory violations exist thereon.

'Furthermore, they conStltute a-public nuisance under the common law

standard-because-of dangers which they pose. The nulsance was

created by the operatlons of SCP Energall and Presto » Accordlngly

~1sa1d companles together with their dlrectors, managers and/or offlcers_
‘with control over thelr operatlons (Sigmond, Case, Barnes and Dominick
"Presto) are resoon51ble to abate the nulsance, and to pay damages caused

'thereby

.Flnally,‘the’owners of the Newark and Carlstadt sites are

. responSible fotr the contihuing public nuisance which they have allowed

to eXiSE'on their property. The record 1n thlS matter makes it clear
that both Slgmond and Domlnlck Presto, the 1nd1v1dual partners of the
owner of the'Newark.site, were well aware of the conditions on the

site. Exhibit "E" pp 13 and 20. Further proof of knowledge of the

__conditions comes from a recent action brought by the City of Newark

in Municipal Court against SCP and Dominick Presto for violations
of the B.0.C.A. Fire Prevention Code. Mr. Presto appeared pro se

during the trial. Exhibit "Q".

-32-



Slmllarly, Inmar and Mahan knew or should have Known of

"Athe hazardous condltlons whlch exist on the Carlstadt site. These
"partles have been on notice since the early 1970's of thls situation
~ but have taken no actlon to remedy and abate same.

Based upon the landowner s clear knowledge of illegal
condltlons on thelr sites whlch constltute a pub11c nuisance, -they
too are llable for contrlbutlng to and/or allow1ng sald condltlons to
contlnue Accordlngly, they ‘should be.. ordered by this court to

 immediately abate-the_nu;sence and pay damages caused thereby.
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"THE DOCTRINE OF COLLATERAL ESTOPPEL
REQUIRES THAT ALL FINDINGS OF FACT
PREVIOUSLY LITIGATED AND DETERMINED
AT THE PRIOR ADMINISTRATIVE HEARING .
ARE BINDING UPON SCP, ENERGALL, PRESTO
AND THEIR, DIRECTORS _AND OFFICERS

The doctrlne of collateral estoppel precludes the relltlgatlon
in a subsequent actlon of factual issues fully lltlgated and determlned

in a prior one Harbor Land Development Corp _Inc. v. M1rn1, 168 N.J.

Super 538, 341 (App DlV 1979), Gareeb V. Welnsteln 16l V J. Super 1

(App DlV 1978) In themlnstant matter,. an admlnlstratlve hearlng

was held 1n 1980 whereln numérous issues regardlng the operatlons of |
j'the Newark and Carlstadt sites by SCP, Energall and Presto were lltlgateo f
‘Exhlblt "E'". These lssues 1ncluded the nature of the operatlons of

SCP, Energall and Presto, the status: of the 51tes, the condltlon

of the equipment at the sites; the control of the above corporatlons

by Slgmond Barnes Case and Domlnlck Presto; whether the. corporatlonsi
had dlscharged hazardous substances and whether the DEP properly refused
to issue new TOA's to ‘the above corporatlons After the Administrative
Law Judge issued his findings of fact and recommendations, the Comm1331one?
of the DEP and the Appellate Division affirmed. (Exhibit "G'"). Thus,
these flndlngs of dct were made and affirmed after full litigation of

all issues. It is respectfully submltted therefore, that pursuant to

the doctrine of collateral estoppel,the same findings are now'binding

upon the parties who participated in the prior litigation. Harbor Land

Deve}bpment Corp. v. Mirni, supra. These parties in¢lude SCP, Energall

Presto, and their corporate offlcers and/or directors Slgmond Case,

Barnesiand«Domlnlck Presto.



POINT 1V

. THE CORPORATE VEILS OF SCP, ENERGALL
AND PRESTO SHOULD BE PIERCED HOLDING
- DEFENDANTS SIGMOND, BARNES, CASE AND
DOMINICK PRESTO. RESPONSIBLE FOR THE ..
ILLEGAL ACTS OF SAID CORPO]

ORATIONS

It is generally well settled that a COrporation is an entity
wholly separate and dlstlnct from the 1nd1v1duals ‘who compose it and

control 1t Yacker V. Wern T, 109 . Super 351 356 (App Div. 1970);

Accordlngly, as a general rule, stockholders, dlrectors and officers

Fare permltted to raise the »corporate veil™ and 1solate themselves

from the llablllty of the corporatlon ~Zubik v. Zublk 384 F. 2d 267,

. 273 (3rd Cir. 1967), cert. den 390 U S 988 (1968) However, a court
' .;1n equ1ty is concerned with substance rather than mere form. It w1ll

'therefore .80. behlnd the corporate ve11 where necessary, in: order to

do Justrceﬁ Fortugno v Hudson Manure Co., 51 N.J. Super.L482, 500-501 -

(App.  Div. 1958).

: "f\v;Tne.“Business Corporation[Act”'of‘New'JefSey provides that

the general corporate form may'be utilized for the conduct 6f lawful

business subject only to the overriding interests in this State,

N J.S. A. 14A‘l-l(3)(b) In addition, 1t is well settled case law that

~ the corporate veil will be plerced where fallure to do so would lead

to avoidance of a clear legislative purpose, circumvent a statute,

defeat public convenience, justify wrong or protéct fraus. United

States v. Normandy House Nur31ng,Home, 128 F. Supp. 421 (D. Mass. 1977);

Woodland Nursing Home Corp. v. Weinberger, 411 F. Supp. 501, 505

(S.D. N.U. 1975). Thus the corporate vellbmay not be used to shield

illegal activities which are contrary to public interest.



The irstant matter 1nvolves 11ab111ty for 1llega1 storage
" and handllng of hazardous wastes together with discharge of the same.
The condltlons caused by these act1v1t1es pose a substantlal threat

to the publlc health and welfare Accordlrgly, thlS is clearly a matter

.. of publ;e 1mportance; See Haekensack Mgadgwlands Development Commission,-

. et al v. Mun, Lv_df;ll Authority, 68 N.J. 451, 477 (1975); Lom Fan v.

Dept of Env Protectlon, 163 N.J. Super 375 383 (App.'Diy.'l978),

Also see N J. S A. 58:10-23. 11a and N J.Ss. A 58; 1OA 2.

: The Admlnlstratlve Law Judge s report (Exhlblt.”E”‘ and the
-aff1dav1ts attached hereto clearly establlsh in the present matter
'lhthat SCP, Energall and - Dresto dlscharged or caused dlscharges of
hazardous substances into the ground water ‘and onto the soil at the
- Newark and Carlstadt.51te3u Further; ‘the present‘conditions of theSe
:fac1lltles poses an lmmedlate threat of flre and/or exp1051on If
'such a fire or exp1051on occurs, toxic fumes. will be emltted into the.
atmosphere in hlghly populated areas threatenlng serious 1nJury ‘to
‘those-whO,are'exposed. Said gondrtlons were caused by operations of
SCP, Energall and'Presto in violation of the prOVisions:of The Spill
Compensation and'Control Act, The Water Pollution Cont¥ol Act andiThe
Solid Waste Management Act. (See Point I supra). |

Based upon the public interest considerations involved in
this case and the illegal conduct of the companies, it is respectfully
submitted that defendants Sigmond, Case, Barnes and Dominick Presto
may not properly isolate themselves from liability in this matter

with the corporate veils of SCP, Energall and/otr Presto. Schmid v.

First Camden Nat. Bank and Trust Co., 130 N.J. Eq. 254 (Ch. Div. 1941);
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. -United States-v Nornandy House Nursxng Home, supra. Also see United

“States V. Ira Bushey & Son Inc., 363 F. Supp 110, 119 (1973) These

individual defendants should be fully respon51ble for the illegal

acts of the corporations which they directed, managed and/or controlled. -

4gPla1nt1ff therefore‘urgesﬂthis Court of Equity to look behind the

corporate veil of said corporations'in'brder to do'justice aﬁd prevent

adthe 1nd1v1dual defendants from av01d1np a clear leglslatlve purpose,_

i‘c1rcumvent env1ronmenta1 statutes, ‘defeat - publlc convenience and

Justlfy a wrong, Fortugno V. Hudson Manure Co. supra.




comcrUs;og

T*‘or the foreg01ng reasons 1t is 1espectfully submltted that
defendants Scientific Chemlcal Processing, Inc., Energall Inc.
Presto, Inc , Leif R. Slgmond Mack Barnes,_Herbert C. Case and
, ﬁDomlnlck Presto are strlctly llable, jointly and severally, for vio-

' latlons of the env1ronmental statutes dlscussed hereln Accordlngly,

'Lplalntlff urges this court to order them to remove all waste from

‘the Newark and Carlstadt 51tes in & pProper manner under the superv1s1on’ .

Tof the Department of Env1ronmental Protectlon and to remedy any and
:, all pollutlon caused by dlscharges of hazardous substances at the
7f31tes _ | = | |

Further plalntlff submlts that the property owners of the

Newark and Carlstadt sites are fully respon31ble foft the condltlons
4 which ex1st on their respectlve propertles Therefore, thlS court -
_should order said partles to cleanup thelr sites by remov1ng all
~hazardous waste and remedylng effects of spills and dlscharoes of

hazardous substances whlch have occurred thereon.

Respectfully yours,

IRWIN I. KIMMELMAN :
ATTORNEY GENERAL OF NEW JERSEY
Attorney for Plaintiff

By: Cl{uui(ﬂ Elz o
‘David W. Reger
Deputy Attorney General

DATED: May 19, 1983
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" gusiding orlocatedat 411 Wilson Avenua

" Joraterm of ‘Ten (10) yéér“s

.. Toon thr following Conditions and Cavenants:

Vi AIveririFei Lo

i EATPERT

" SN e Tgd eyl luensy cei 7%
: gl l;‘) Pocopibaew presy Ve e eees 136 i3 <. 'y 2 . -

o LTIF R, SIGMOND aad DONEIICK PRESIO, partnere
t/a LIGHOND & PRESTY
"“’“ < Omtfd’lt . }S G]ea P.O&d f . . d i'l UCCO '1“’ 6:
. . wah - . o _ puiharfor : R . L iy 0)
SN Bpr‘ngl'and Stateof. MNew Jepsei) ) , herein designatedas the Laadlord,

ENERGALL, INC., a Muw Jersay Sm‘“pora_ti'on

indie © City of . Havark : intheCounty of

esaN el Stateof Mew Jarsav , ;s hereindesignated as the Tenasey
o Thiimeget) (ad, the Zandlord does hereby leas: to ihe Tenant and the Teran! doeg hiercby rent freny
the Londlord, the folloing descriSed premises: 2 portion of premises kaown as 11 Wilson

L

* Avenuz, Nawark, N.J., all as descﬁhe_d and casignated on the attached sketch which

is made a part hereof. =

commercizgan - January 1 R ¢ 76 ,dn’dé’i:dingon . December 31, 196 '
o be vsed and qccupicd only end for no other purposs thah chemical plant, including fael
biznding. . S A , o g

i amt: Ths Tenant covenantd andd égreca to pay to the Landlord, as rent Jor and during the térm bcf-rio,'.»t_h! sum of

$12,060.00 TUELVE THOUSAND and no/100 DOLLARS . e following vuanner:

s-‘::c'o__.éb ner month payable in advarce cormencing with January 1, 1975, and on te
Firstday of each dnd every month thereafter. - Tite rent shall be increased, pro rata,
for.anv intrease in taz2s over the base year 1¢78. :

2ad:s  The Tena=t kav eseriined the pramisen dicd has entercd into this lease witkout gay represcniotion on the part
of the Lanclord ci to the eorditi /. The Tewant.shall taks good care.of the previises and shigl ot the Tencnt'ssuncsst
¢nd ezvense, meoke ellrepaire, includizy printing axd decarcting, cnd aiall mointeia the prestises in rezd conedition cid 8tz
ef repuir,ard 6t the end or other erpiration of the term lereof, aholl deliver up the reiited premises sn gosd order cril condis
tion; wear - ! ¢ thereof, and damags by the sloments not residling from the neglect a7 fEilEof thi
deafiol, oD Sh G nan. vl aeithe s nbiF v, et (oS gid v ally 4w ¥, yutds, evtveresy, Yol ca 3 aud
stairs, but ehall kcep and main! un tire saine in o-¢lean condition, free {rom debris, trush, refuse,; anow and ice.

: 3pd:  The Tenant skl promptly coniply with all lawg, ordinanecs; rules, reyulutions. requirements and ¢ ireetives
of thé Federal, State cnd Municipal Governmeutaar Public Authorities &nd of all their departmenty, bureaus and sab ivisiorns,
applicable to und effecting the said prentises, their use and orcapancy, for the currection, prevention und abatemer ¢ of Fistie
acnces, violations or other grisrances i, vronor connected wilh the soid premises, duriry the term hereof; and shall romipds
comply with cll orders, regulcticns, req  exd direstives of the Board cf Fire Underwrilers or similar gulhority and
of any thruvance coripanics wiich-hove > are ahout to svrue Palicicd of insurades covering the said premises gad.its
contents, for the prevention of jire or olicr cutunlty, damage or injury, at the Tenaiit’a olin cost'and expense, .

o Ath:  The Terant shall nnt cavign, marfedde or hypothéeate thia b
any purt theren/; no¥ eceupp o uss the irased premises oy nny prrt therenf, :
usid for:ony purpoacs other than ua hereir limited, nes for any gurpose deemed u
acenunt of firc or other casualty. ’

ae, uor sublet or sublease the premines or
crisil wr s fler the some to be orcitpied or
w/ul.isreputalile, vr-exir hasardaus, on

Sehe  No clierétions, additivng or improvwnents ahall be made, and 70 elin
leating o7 =orinkler sustems, television vr radio anténnag, heary eqaipment, appn:
astiached 1o the lased premizes, without the writtea conaent.of the Lanaglord. U=
tions, uddiliong oF iMprot 5 and siitemy, when inade, installed o : & :
Lesame the property of th vllosd aned alicll be srrrendcred 1 he promiecs cnd us part .
sooner tcraunation of thislezue, withovt Landrance, molestation o injury.

sin:  In coseref fire or ol! eriasially, the T

o, air eaniditioning, cealing,
. whe'l he inatailed e 22
Pl

g2, el belon: to and
pun. the éxpiration oF

ke give immediate natiee to the Lanllod 1] the prew

be jrartinlly demaged by fire, the elchidnta ar ulhicr erava » Loenetlord chefd repesn 2l sy i Faggenesical
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Fcptga e, A refusul by the Tenant to exccute siich instramyn

“defaidt by the Tevant, in which cvent the Tenant shall, ant deman

4o any subsequent olner or holle

_the term thereof ehall terminate. 1f by Teuson of thio uaa to witich the promiscs ure put dy 1k

* er1vor mey be-¢asesskd or imposed u
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. 11t The Lasglord ekall no* be liable for-any da
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or aitruutable to any interferenee with, interruptios of beyond the centrol of the lurdlord, c¥ cay services 20 83
-Ju nishvd orsupplied by the Lendlord, L o ) )

] 32tnr  Thia lease_shall fiot be o liew against ‘the waid premiscy in Fenpect to QY
ploced upon.said priinises The recording of such mortyage.cr wmortynges.shallicie.
and prior it lien'to thia lease, irrcapective of tf ¢ date.of recording an ke Tener
et which may be deemcd vecessary or desirable, to further

t may hereafter 3s
nd & 2rin?

Jecse, and the term acreof is hefeby cxpressly linited agcordizsy.
§8ehe  The Tenant hosthin g depusiled switiviic Learitend thoavm of 3 - azaecnrity for the £3ve
turnt of the rent Leveunder and the filland feit:gul performaics by the Tenant of the eovemant: and conditicns o the nerd
of the Teéravit to be pirformed..Said gim shall be retitrs ot en the Tenant, 1oitheu? inter ity vite= tha expiration of the letas
kereof, provided Liat the Terant fe3 fully and faithiully p ned.all 2iteh covenmiser 29 @t is not in arrearsda -
rent. During the term hereof, tisc-Lendlard may, if the Lardlond have veeautie 1o sicic secarity, ta mcka gocd €3y
3 its original umoual

? A, projantly rratare gaid s2eurily 1 148 |
L:ability to repey said gecurity fo the Tenaat siall Fun wWith tia reversion and titl: te srud praimizcs, vhether any 3 1%
ouncralin theréof de by volintary alicnation or as the vesult of jinicicl aale, forerlontre or oficr pezsecdings or the ezere
of a right of taking pr enlry by ARy nivrtyanee. The Lanilord & sign oritzaiisfer snid seenrity £benchlof the Tennnt,
v of the ri wraion oF Gl 0.83°C gremises,in ieR vase theapatgnceahall beeame lisble fo¥ the
cin provided, and the assiTnor shall be rfi:ivmd t6 b released by tg Tonant from all liability ta refurn
s1ch aceurity. This provision shall be appiic 10 cvery alirnntiorn.or chenge in title aad siall i no wree be deemed ta perriit
the Landiord to refuin the sceurity after terminatios of the Landlord’e owncrship of the reccruici cr title; The Tencnt shail

nel morigoge, c@um@n or asaign sdid sceiity witheut the written consent of the Landlord,

o~

vepayment thereof ca k. rei
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: ths  If for any reasun. it ahall be impoasible lo obtain fire and other ha
iniproyementa-on the lecsca Premires, in gn amonnt and.in the form and 0 ngnrance compunics Acceptable to the Lendlord,
oz Landlord 7igy, if the Landlond zo clects 6t any ti hereafter, termina this temae and thie terin hereof, upon gizing t9
ths Tenant fifieen doys notice in writing of the Lendlord'a intesition 39 o do, e5id upon the givivg of such notice, lfzi_n‘{,i'msand

thal ) f ! Tenant.orcharacter of oF ths
manner \n which the Tenadt's buniness is carried on, the insuranes ratey for fire and other hiizarde shall be increcyed, the
Tenant shall upon demand, pey 1o the. Landlord, a3 rent, the crounts by which e préfifinima far tuch insurgnce ars inerecieds

Such payment ghall be paid with the next installment.of rent butin no case later than one.month uficr suck demind, whichever

 ocsurs 800NLT,

T - 13th:  The Tenant shall yuy when duc all the renls oi-clerpea Jor water or otherutilities uied by the Tenant, wiich
7 he lzdsed premises or which are.or mey be cinrged to the Landlord by the suo=lisrs
_(‘:l durirg the term hercof, und +f not poid, such renta or eXaroes shell be caded. (o and become vjable a3 cdditional rent
itk the installment of rent ne=t due ar witoin. 30 deys of demard therejor, whichetcr oceurs sooner. .

16tnhe . If the land dnd:premices ledsed hevein, o n! which the leaaed premises efea [mvf_, ar ariy portioe thereof,
in or. condemmatinn proceedingy, of if &it or other artion ahall be pistitutéd Jor the teking.
¥ com 0 i [ 1 n procecdings or actions, tite Lenddlard si.all graat cnoptic
to purekcse and or ghall sl ard eorivey tie said premisea or affy FoTL » thereof, to the porernaaenic! o7 ather puilis
authority, ageney, body or public utility. veeking to take sail famil el promises vrouny JiaFtion thereaf, then this 231e, 28
ths opiion q']‘!heLm:d ord, vhall términale, and the tcrm Lereof alinll +wid as of nueh dut- as the Lendiord shall fie by nolies
in writing; and the Tenart shall have no claim or right to elaim or be entitled 1o dny por i any srrount which ey bé
duwarded a3 damepey or raid as the resull of such eondemsitivs provecdinon nr pril 3. ‘¢ prirchinee price for suel option,
sole-of conveyance in lieu of jormial conriemuation proceedings; wd all ziglits of “the Tcaant to Jrecges, if GHy, are hereby
e=signed to the Landiord. The Tenuut eareed ta esceute end deliver any ixstrunients, al e esjc:. e of ithe Lardlord, as me
‘Lo deemed necessary or-rejuiréd (o expedite any condennalion prosesdings o7 to cpfcetuate a proper tranzfer of title to iuci
governmental or other public.authority, ayency, body or piblic gtgxl:!y sceking to take 6F ticquire. th.¢ enid lendy und-premiues
or ang pt.tentiea% T Ti1ovt ¢ Sve onty 2nd oyrecs 1o “adcle the suisd-uremiscs. remove alf the Tq‘z'i‘:’r:t,fgl_ ;':jzv;r_qozx:l p‘m
1 ytieLuilhs

et the Tenant to

1n the afp‘rgmm!x'aned_uotiec. Fealare by the Tenant (o eawiljy vilh any provigions in this clunse sh 1
su~h cosls, ¢':;b'efi:'au‘,«dqmuynvnnd. losscs &3 the Landlord meny incur by readon of the Tedant's brenck izercef.
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19z I there shoxld oecur any drfani? on the-part of the Térent in the prriormance of gny conditions and ecoves
s nta herein contained, ov if diiring the term heveof thepremisesoreny jurtthercof hall le or Leeotne chardoned or descrted,
wreated oF vacant, or should the Tenan? br & cied by sunanary proceedings or otherwisr, the Landivrd, in addition to axy
otier remedies her L ncrmitted by iz, may either by foree or otherwise, without deing linble for
prasceution therefor, or jor i 1 { the enris hove.and.again prarias and cojoa; and as agent
Jur the Tenant orotherwise, ety nta therefar aml apply thcac. e, jirst to thie puynient of siich.
€ pmea;:reuaﬁublg attormify feedeed aa thé Landlord mey heve been put to 1 ve-cntering and reporsesuing the sams
¢~ d i3 maxing suclrepairs and alierations eyaaty be nezcsaary; and gecond to the payment o] t5e renity Cuc herrunder, The
Fonant shall Femain liable for such reutensy
¢l ¢ Lurdlord, to the extent of the
L~ during the remainder ¢f *he fowrsp
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the restzy d hierenader aml the Fents, if any, received b thes Lasd-
m _hercof, nfter dediaciing the eforamen’ioned ¢ "perocy, feeg an coatss the
crtiained-cachmonth, .
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a
V‘_‘\ths of the building 6+ the roci OXCepL when da_r!u(;g 13 ¢ sused oy the 3ct

by the Landlord,

- instrment, the other partly {s {a Zofault; end {d) stati

-based on the rent paid by ti2 7

27th: Thz Tenent hds oxanined tiv presfees and accapts than fg tnair grasent
condition and without any reprzsoatizions or guarantics, wietngf axprass, firotind
oF otharuisa, on the part of the Landiced a3 to e preseat or feture condiiien of
the preaises. : : o . :

28th: Teﬁént shall noi be.respsns{hi: for any re§¢}r 1y any of tbs

Teaant,

23th:  Any improvements, repairs or additiois to tho plectrical, plursing,

heating systess or other systosis shall be madz tw Tonant at his cai ¢osts and expanse,

30th: The Tenant shal} Pay the LandTord as additioncl rant his nroporticnas
share of the real estate taxes assessad and Javied by the City 5¢ ard 2qiinse

3
~ ] tho
1and and buildings of which the demised premises are a rirt dorediatsly upon derand

4

31st: Tha Tenant shall pay for 211 gas, fusl for h:af.fwaﬁer;.probortlonate
sharz 0¥ sew2r charges, electricity and all other ulilities i addition to tha other
provisions contained. - - - o ' o : o
_ 32nd:” Tenant shall pay ‘as additional hiS‘rronOrﬂinnefé share of the cost of the
Electro Protective Servicefiﬂmediéteiy‘upon demand by the Langlord. IR

33rd: Landlord shall have tha safie rights aid rerindie. for the default by the

-Tenant in the payment required for any additional.rent as the Landlord has ajafnst the .

Tenant for the nonpayment of Fegular rent,

jy (3th: The Tenant shall fndemnify, dafend and save harmless the Landlord from
all fines, suits, procedures; claims and actions of ary Kind arising out of or in

_any. way connected viith the Tenant's use o eccupancy of the demised prenises, -

_ . 35th:  Upon thécreasnnable'teﬁuest of either pirty at any tim or from time to
time, the Landlord and the Tenait anrpe to execute, ackniwledne and deViver ta the

other, within 10 days after request, a writtan Instrument duly crectted and acynci.
-Tedged, (a) certifying that this lease has not been modified and is in full Torce and
effect, or, if there has Leen a nediffcation of this 162se, that thie leasa is {n #ull
force and effect as modified, stating such wodafications ()  apesifying tha datas to
which the annual fixed rent and add!tional rent: hava Leen paid; (¢} stating wSathar or

35th continuzd: not, to ths intiiedge of the party axecuting such

: _ ' | 29 the camrancement
cate of this lease, Notwithstanding the Faregnirg, the 10'¢:y pomtcd chal:
be extenced with respect te a requast from tne Tanant to the Landlord in

the event ‘the Landlord's response to i¢ shall be dalayed by & moirtgigen holding
3 rortgaga on the demised premizes. _ o

. 38th: If at any tim2 during <n2 t2m of this Jease g tax or charge ba
imposed by the State of 2y Jarsey ar the county or runtcipality in which ihe
premises are located, pursuant 3o = fubura Tow, which tax or chavge shall ks

£2 Thniad o §02 Landierd, the Tanant siall pay the
) nd of tha Landlord, such tax or tharga,
3TENY hy the Tenant of ahy incoma laxes :
resy candiai levy, franchisa, estala, stccossicn,
u2 fren e landlard. :

Landlord as additional reng, o
Tha foregoing shall not requira p
assess2d agavast the Lendiord o

Inheritance or transfer taxes di

37th:  The Tenant skall, at tha T nat's own eoat And 2unensd, ralnta
the sariniler systcm 1o the demised praaises, AN ster nti iy eraigas 2
225 uith regard to tha sorinklar sve : ]
toard of Fira Usdararitors or any et
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*t1" 2%tun The Tenant shhll pay and discherge as aditienzl rent a proportinnata
s3are o il insurance preafuds on the Joaised bellding: For the folloniing {nsu-anzé
1zv/8F2 Y5, which in-urancd prondums Edali B2 based on al) in<urinze on the land =
land building of which tha demiced sranfess are @ part: ST o

{n) Lloss of damage by fire; loss or damage by othei risks contamplated
#ithin ¢xtanded cdverage endorsements (es such endarsemeants are custcmarily
woitten in the State of Hew Jersey); such other risks as shall be carriad by ths
‘Landlord (including but not limited to "al) risks” coverage, flood {nsuranc2 and
iglass breakage insurance); water damage (including sprinkler system) liability
" jinsurance; and vandalism and malicious mischief {nsurance. This {nsurance shail
;(3) naz2 the Landlord as the insured and provide that any loss shall be payable
it the Landlord; (b) provide that no act of the Tchant shall impair the rights
;of the lLandlord to receive and collect tha insurance proceeds; and (¢) provide
rthat the rights of the Landlord shall not b2 diminished “ecause.of any additional

insurance carried by the Tenant for the Tanant's own account. - e

. (b) General 1iahility insurance covering.claims fo= hodily infury, death,

lo» proparty damage occurring in or abaut the demiscd premises; including any

i sidewalks adjoining the cemised pramises. This-insursnce shall te in the amount

{oi not less than $500,000 in tha event of bodily injury or death Lo any one person;

“Inat Vess than 31,000,000 in respect of any nne accident: and ant less than $50,0C0
i {or property aamaga; and shall name the Landlord as the inswed. . .

.| . (¢) The Tenznt shall pay the Landlord the Temant's proportionate share of

-1 the insurante premiuis, upon the Landlord's deiiand, 1f the Tenant fails to pay,

the Lendlord €hall have the same remedy as provided to the Londlord in tnis icase

‘ for th2 Tenant's default in the payment of rent. ° ' -

- {d) lnigddittoﬁ to Tenant paying his proportionate share of the insurqngg: o

o ‘cut forth in subsection (a) hereof, he shall pay any incréase in the overall pre-

. nlsn caused by Tenant's use and occupanty as relaied to tha eatire structure or any

portion thereof all as set forth in Paragraph 14th hereof. . = - - :

. 39thi  No'receipt of money by the Landlord from any rec2iver, tristee

=r custodian or debtors in.possession shall reinstate, continue or extend

“the term of this lease or affect any notice tlieretofore given to the Teénart or to

't :ny such receiver, trustee, cusiodian or debtor in possession or operats as a

~vaiver ar estoppel of the right of the Landlord to recover possession of the
demised premises for any of the causeés therein enumécated by any l1awful recedy,
and the failure of the Landlord to eaforce any cavenant or condition by reason

- of {ts breach by the Tenant after notice had, shall nut be deered to void or

| affect ths right of the Landlord to enforce the sama covenant or condition on
the ocvasion ot any sabsiquent Jelault I treéch. = . .

: 30th: This lease and the obligation of Tenant to pay rent and perform

. all of the other terms, covenants and conditions on part of Tznant to be per-
formed shall in nowise be affected, {mpalred or excused tecsuse Landlord is

-unablé to supply or is delayed in Supplying any sérvice éxpressly or imdlledly
Lo be supplied or is upapie to make, cr is delayed {in making ary repairs, addi-
tions, alterat‘ons or decorations or 1s unadle to supply or is delayed Ia
supplying any equipnent or fixtures {f Landlord is prevented nr delayed frem
50 doing by reaccn of governmantal praesption in conncction with a Hational
Eiergency declarea by the President of the tnited States cr in connection
with any rule, order or regulation of ary dopartment or subdiviiion thersof of
any govermnmnental agancy or by reason of the conditions of supply and demand

" which have bzan or are affected by way or other emergency, or any other matter
beyond the control of the Landlord, including but not 1imited to weathar con-
ditions. '
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- wwioits of Ihe stututex or the regulutions of auy pavérs
- wisions of tAe dnplicable statutis or regulations were sct

require. All the tévi, coveminty anl eorrdilionn herein enn?ained whall

v . I A S I T S eV gact g W g e o A -
er or a relinguirivient 1of the fature by tha Larniliord of any siich coniluttuny atd cotcnants, npliond, clections
, by sthe agrie gholl continue i full force and efect, ) o
sy Al nolices reqived findor the tepma of thia leare eliall be given. amd slall be e
o ieas by eortifizd AP Fegistered. reail, velarn viceint reqcsted, ta the eliredy of the pirtu g ae
leaa€, ¢» 80 & other addresa as mey be designated in writing, which nolice of thange o wildres
Teorme paG e, . : : . ' '

R I L
Rl be Giuen ot the

" _ nmtns  The Landlord covenanta and sépreants thint the Lendierid i the ¢vner of the preicivee herein loited cd
Ye the mizht and authority to enter iila. ercoute and delives this liasé: and doea fuitiior covcndnt 24t the lorant on
pn Aing thé rent and perfurming the rondifivig end covrcranta herein contained, shell ind mny peareably end qhigtiy kats,
kool a=d erjoy the leased premis:  Jor Lhe term afuremeniivand, T

- ®stN:  This lease containa the entire contract Letwooin the parties. No rijireseitetive, ageat or emplayec of the
Lé wdlord has been authorized to sanke any reprexentationyor promises with refererec t ¢ ufvicn b or 1 Vary, alter
or modify the terms Nereof. No ediitione, clanges or inecifications, renewals or extensions Lercof, aliall be binding unless
ro-duced t3 writing and signed by the Landlord a: the Tenant, N :

The Landloid miny puraus the velic { ar remedy songht ih eny invalid clavse, by énnfarmiing the said clumne with the proe
iientdl ageney in auch cane niodeupd provided agif the iartienlar pro.
orth herein at length. -

riire, persons, cnlilica or eovporations tlie nse of ary particular gender or the
wle: the approprinte gender or monber as the teat of the within inslrnwent mey

neid whall be yor and shll.innre o Uhe henehit of ad saall bined
¢ respeetive purtics hereto, and their licirs, excculors, allminislrdtors, personal or loiyal rizirezentalives, sucrcssors and
assigns. . .

In Witness Wyereol;thic parties hereto have hercunto.séd their hands end seals, or causcd these pres.
cnts to be sigred by their proper corporate officers anid their proper curporate scel to Le herelo affizcd, the
dayand yeor first a,bgvc written, SiE 1\@& PRESTO .

. .
Crnls ”l[i’lf;

]/ 1 e,
LRASL I e500

 In all refevenecs herein tn any pe
platal or gingular number i intended 104

Signed, Senled ank Delivered
ifi the presence of
or Qittested bp T a
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Glﬂﬂ Bi‘l‘ﬂ. maidls the 1‘0': dayof  Sentpaiier 1277 .

Hetween - parppck MARONE, wida ser L ‘

rrsfih'un at S50 Terhune Avenué': R oty : e ' V
in the City ) Y Passaie * in the County of
Passafc . _ and State of VNe_wA Jersey , | N herein desipnated as the Grantors,"

INMAR_ASSOCIATES, IN(., a corporatioh of New Jersey
having its prifitipel office a2.1703 E. Second Stree_t

Realty Tramsler foe
B g Ted s

Rocording Pe>

Con_niauenlm

residing or located al_y ) ) . . .
Cinthe Township i o o Scoteh PYifiis ™ th: County of -
Union and State of New Je sey” - ©  heréindesignated an the Grantees; i

wimrk_mb. .lhq:lnfh'é va‘:l'm"":. for and n Emifitf&'~¢?4nnl . L ]
Seecnencea S THIRTY THOUSAN[) +($30,010 20) pO‘Lb}\RS ,r—-5--’--4--49.-.-'6a,-«---,-,:-ﬁ-----e;e-*

, lawful money of the United States -q[’}jfjnrn’. ;"0 the, Grantors in hand irell and truly paid by th e
Granfers, atorbefore the scaling angl"drliy'_fry‘- of Laése pﬁrxt-’n_l.i.‘lh Treceipt whnrm/:ﬁ hereby acknoil.
edged, and the Grantors being thergwilk fully o v sfied: do Inj these prosonts grant, barpain, scll and
convey wnto the Grantres forcver, = - ; T .

an that “tract orf::pno.-é':cl 0. ‘anid et piem ves, situnte, hying and being in the
> : Borough . I Carigtadt o <. intheé

County of Bergen ~~ and State. f.ew Jérsry..mqi L] parl:_'rr_:larh"" dracribrdA as follows :

KNOUN and desfgnated as Lots 4, i wnd 6, on map of property entitled "Map

- of Paterson P]a.nkRoad,Lots.; Property iF AW, Ven Winlle & Co., East Rutherford
. and Car)stadt, N.J." dated Febrjary 1 21, and viled in_the Office of the Clerk
of the County of Bergen, A_prﬂf-l-z_', 10.2 i3 Map A435, EXCOPTING AND RESERVING

- thereout and thérefrom premises, conve et to Sperrow feal ty, Inc.;.a New Jersey
Corporation; by a deed from Fatrick M; re. e»daf:eﬂ;-f-‘éb'--uary 23, 1967 and recorded
February 27, 1967 in Leed Book'. 5018, Fags ans -, . ' 4

BEING part of the same b:rg;ﬁ‘é;,s' tarx'cxéd Ly thé Jrantors herein by deed
recorded in the B‘er“ge'n_ County Glerk's )f’nic'esj.m Bovk 1345, at Page 229, -

. BEING Lots 188 and 208 5 ﬁ.lbcki 135 as set ¥orth on the Tax Assessment Map
for the Borough of Caristadt, - : ’ T

.SUBJEC'T_t'_o_ casement acquired by tie state of New Jersey thro‘ugh'condemnat-‘ion
recorded in L.P, Book 70 Page 440 and i .t Book 5908 rage 192, ]

-
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) ﬂrqt"qbo ve Written,

Togethee with all and singnla¥ the b ildings, & proves tenty,
- gights, libertjes, privileges,

heraditariient« end appurtear cen
appertaining; and the retresion.and reie i, 1y

ways, wdode, walers, walereonrses,
(o the same 'liflr'inyinf;’ or i anymre
adider ayd veviainders, Tenls, insues and Profite
tkereof, and of every part andpgrect therea); SIndanlso all ihe catate, right, (itle, intereat, use,. pos.-
scasion, property, elaim and deviand 1wehat vrr.-'pi'flii-f? rar'ors both inlawand in rquily, of, i and
to the prewmises hevein deseribéd, aytd cvery e vt and'parect the -cof, with thea ppurléninees, To Wave

- and fo Mold alf and ainpular, the promises }orein

et -d:-irpigr‘gl, together acith the apprrtenances, tinlo
the Grantces and to Grantees® proper use ! lt_i-'»iﬁﬂ forever :

" 2Ind the Grantorz éovenant that Ihry[l e nof ‘;i"i:iz.r orezesided, nr‘kn,ou'imﬂy auflered to be done
or exreuled, any act, deed or Ihigxp_,w'lmlso. ves whcrrb’y or by, means wherenf the premisea econveyed
_herein, or any part thereof, now axe or at ar v nathére ften, dlormay be “ha rged or-enciimbered in
any manner-or way-whatsorver, Sl . '
- Iiall veferenees heyein 10 anjr rartica, 11,0 :mt;'umor' rorporations, the use of any partientnr
gender or-the-phural of singulay nuiberis it levded

d ta inclide th e appropriale gender or nimberas the

tezt of thetiithin instPoment may tequire, C '

‘ 1} herever in this-instrumeny ahy party shal be
erence; suck desipnation is infended loand 8 a1 hav
admiu,ialmlor‘g‘, personal or legal vepresenta in .y,

" and cvery aiich designation, '

drﬁt'qgmt?d or referred 1o b'y.'nqme or general rif-

eth-same ¢fectasif the iwords “heirs, éxceutors,

sucerators wne’ assigns™ had heen insertedafter each

.‘ i . ) _‘. . ) ’

3“ Witness Wheteof, the Q}z‘qtqﬂ R v herdunts get their hands and scalg’ the day and year
= B : .

S gned, Sealed and Delfvered S &7 Z é
(i the presence of . % “"-"%A?RILK HMALORE,”

- DOMINICK PRESTO : RU
1ate of New jﬁgq.. Canntp of Yo e

., Berger i ss.: “%e tt Remembered,
thal on  September 20 ¢ e m” "y befdre meothe subseriber,  Domindck Presto;
an attorney at law of Now Jersdy v o :
peraonally appeared Patrick Marone . _ o

. s

ho, [ am mlinficd, {s the prron ) 0 wedxn ond iihé excenled the within Instrument,
and thevenpan he weknmirldyid that he S siunid, sealed ond deliveved the mome ax
his act aud deed, for fhe wxex dngl piirpa; ex lh‘v'?ﬁ’fjjiﬂ-:rrpra-‘.o‘i.y_r_(l sand fhat the full and dictingd eon.
ridliynting it or 1y l:_of_)mirl [oF the tyemsfis of Litle In"r'r'uf_ll/ Ciideneed by the iéithin died, dx xuch ..
connideration in defined in 1,1, 1968,¢.49,Nee 1 (¢), e A0 :

Prepiived by: ’ A . Y e é ; L
) ’ v mm’n1Ck PrGSto. Es:q. [y ._.' - G’-‘ M. TeetWer mriiiw .
. DOMINICK PRFSTO, an attorney-at lew of
. o ". el * New Jersey
- h0exD247 ms‘z-,.’l?l . Lo
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“AT ine said landlo.2 ras

aQ

"'C.E:

Property

, luad .nrezi:es;_h:rei: Iier
1?ular1y déscribe ad being in the Eorough of
-a“ls.ad., in une Coun

State of New - Jersey.

S E-GLJPI“; at 2 point.
+7 41lne ol 2Pateyrso Avence
P 'p.ode.uy,-Oﬁ ayed by Cla

- -t
a2 T -

- Y
L

D Cerimgnd s
+ ALOLNG

e vy

JTO"""'"

L .y s e
LW ‘;\..- Lo

thae Borourn of ba“l adt as
ersev Title Guaransy Company 1501:1
“]t:a;c of asproximate i7 275 fees
: 490 feet wase o 1ess

Cotprise apyroniiately
iculazy ly described as folloy :

Zeastérly line of Palerson Plaw’

130re

o tale R T T
el Livt

2.8 oA

Leérsecied by the center lire of rou

son thence uaning Norta 25 degress
187&.00 feet to e point alm,> said side
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